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JUDGMENT

Katsala SC, JA
My Ladies and my Lords,

1. This appeal is about the interpretation of clauses in a policy of motor
vehicle insurance issued by the appellant to its client, Mr A. H. Osman
t/a Dam Investments (hereinafter “the insured”). The issue at stake is
whether in the light of the provisions of section 148 of the Road Traffic
Act (hereinafter “the Act”) the terms and conditions in the insurance
policy issued for purposes of complying with the statutory requirements
for third party insurance cover for motor vehicles can affect and limit
the insurer’s exposure and/or liability to claims by third parties for death
or bodily injury in the event of an accident.

2. The facts leading to this appeal are presented in the majority opinion to
be delivered by Madise SC, JA hereafter.

3. The starting point should be section 141(1) of the Act. This is the section
which introduces the requirement for every motor vehicle plying on the
public roads in Malawi to have insurance cover for third party risks. It
reads as follows: -

“Subject to this Act, it shall not be lawful for any person to use or cause
or permit any other person to use a motor vehicle on a public road unless
there is in force in relation to the use of such motor vehicle by that person
or that other person, as the case may be, such a policy of insurance or
such a security in respect of third party risks as complies with the
requirement of this Part.”

4. The question then would be, what are the requirements of Part XIV that
the sub-section is referring to? Section 143 of the Act specifies the
requirements in respect of policies of insurance. It provides: -

“In order to comply with the requirements of this Part a policy of insurance
must be a policy which—

(a) s issued by an insurer approved by the Director; and



(b) insures such persons or classes of persons as may be specified
in the policy in respect of any liability which may be incurred
by him or them in respect of—

(i) the death of or bodily injury to any person; or
(ii) damage to property,

caused by or arising out of the use of the motor vehicle on a public
road.”

5. So as per section 143, an insurance policy must, firstly, be issued by an
insurer who has been approved by the Director to issue such insurance
policies. Secondly, the policy of insurance must insure the persons or
classes of persons specified therein against liability incurred by those
persons in respect of the death or bodily injury to any person, or damage
to property caused by or arising out of the use of the motor vehicle on
a public road. Once these two requirements are met, then the policy of
insurance is compliant with the Act.

6. A reading of the Act reveals that, except for the compulsory insurance
cover required under the Act, it is lawful for the parties to an insurance
policy to agree on the parameters of the liability to be covered by the
insurance policy. The parties are at liberty to agree on the risks covered
as well as the extent of the liability under the policy. This is clear from
section 144 of the Act which provides for restrictions on liability. It
states: -

“A policy of insurance shall not be required to cover—

(a) any liability in respect of the death of or bodily injury to a person
in the employment of a person insured by the policy if such death
or bodily injury arises out of and in the course of his employment;

(b) except in the case of a motor vehicle in which passengers are
carried for hire or reward or by reason of or in pursuance of a
contract of employment, liability in respect of the death of or
bodily injury to persons being carried in or upon entering or
getting on to or alighting from such motor vehicle at the time of
the occurrence of the event out of which the claims arose;



(c) liability under section 143 (b) (i)—

(i) in respect of a total sum in excess of the prescribed amount
or the policy limits whichever is the larger arising out of the
claims for any one person in respect of the death of or
bodily injury to any person;

(d) liability under section 143 (b) (ii)—

(i) in respect of a total sum in excess of the prescribed amount
or the policy limits whichever is the larger arising out of the
claims for any one accident in respect of each motor vehicle
or combination of motor vehicles concerned;

(i) for damage to property of or in the possession, custody or
control of the person insured, his agent, driver or
representative;

(i) for damage to property in or on the motor vehicle of the
person insured; or

(iv) for damage to any bridge, weighbridge, road, ramp, ferry,
railway line, or anything in or below the surface of a road;
or

(e) any contractual liability.”

7. In other words, under the Act, it is not a requirement that an insurance
policy should cover the risks outlined in section 144. If the parties to an
insurance policy so wish, they can agree to extend cover to such risks
and also provide for limitations in respect thereof. The extended cover
can, for instance, be for passenger liability insurance, workers’
compensation insurance, personal accident insurance, just to mention a
few.

8. For purposes of this appeal, paragraphs (a) and (b) of section 144 are
pertinent. There is no requirement that a compulsory insurance policy
should cover liability for the death of or bodily injury to a person arising
out of and in the course of employment. Also, it is not a requirement



under the Act that a compulsory insurance policy should cover liability
for passengers or persons carried on a motor vehicle except where the
motor vehicle carries passengers for hire or reward or by reason of or
in pursuance of a contract of employment.

9. The evidence which was before the court below shows that the policy of
insurance for the motor vehicle in question provided that subject to the
limits of liability and jurisdiction clause, the appellant would indemnify
the insured against all sums including costs and expenses which the
insured would become legally liable to pay in respect of the death of or
bodily injury to any person, or damage to property where these arise
out of an accident caused by or in connection with the insured’s motor
vehicle or the loading or unloading of the motor vehicle. The policy also
stated that the appellant would provide similar indemnity to any
authorized driver of the motor vehicle.

10. It is worth mentioning that the insurance policy for the insured’s
motor vehicle contained exceptions to the risks it covered. These
included some of those risks which the law allows to be excluded under
section 144 of the Act. Specifically, and for purposes of this appeal, the
material provision under Section II of the policy of insurance stated as
follows: -

“The Company shall not be liable

(b) in respect of death of or bodily injury to any person arising out of
and in the course of such person’s employment by the person
claiming to be indemnified under this Section.

(c) in respect of death of or bodily injury to any person (other than a
passenger carried by reason of or in pursuance of a contract of
employment) being carried in or upon entering or getting on to
or alighting from the Motor Vehicle at the time of the occurrence
of the event out of which any claim arises.”

11. As can be clearly seen, the wording of this provision is almost in
pari materia with the wording in section 144 of the Act. The policy of
insurance expressly excluded liability in respect of the death of or bodily
injury to any person arising out of and in the course of such person’s



employment by the person claiming to be indemnified under Section II.
It also excluded liability in respect of the death of or bodily injury to any
person being carried in or upon or entering or getting on to or alighting
from the motor vehicle at the time of an accident. According to Section
II of the policy, the person claiming to be indemnified under Section II
referred to in paragraph (b) above was the insured, any authorized
driver and the legal personal representatives of the insured or the
authorized driver in the event that they (the insured and authorized
driver) are dead. (See clauses 1, 2 and 3 of Section II). In short, liability
for the death of or bodily injury to employees of the insured or of
authorized driver and passengers in the insured’s motor vehicle at time
of an accident was excluded.

12, One may think that paragraph (c) suggests that liability for death
of or bodily injury to passengers carried by reason of and in pursuance
of a contract of employment is not excluded. The wording of this
paragraph is similar to that in section 144 of the Act. But as earlier
indicated, according to this section, insurance cover for liability for the
death of or bodily injury to employees of an insured or passengers is
not a requirement for compulsory insurance under the Act. The only
exception is where the motor vehicle is used for carriage of passengers
for hire or reward or by reason of or in pursuance of a contract of
employment. (see section 144 (b)). This means that cover for such
liability cannot come as standard cover on a compulsory insurance policy
under Part XIV of the Act. The insured has to request and pay additional
premium for such cover. In the absence of such request and payment,
there is no cover. General Alliance Insurance Company Limited v Andrew
Chirwa [2014] MLR 113 (SCA). And that is the position advanced by the
appellant herein.

13, There is no doubt from the evidence before the court below that
the respondent was a passenger in the insured’s motor vehicle at the
time of the accident. There is also evidence which suggests that he was
engaged by the insured to load and/or offload the bricks the motor
vehicle was carrying at the material time. According to the court record
before this Court, during cross examination, among other things, the
respondent told the court that he was a casual worker. He used to load
quarry stones, sand and bricks for Mr Osman. He was employed by Mr



Osman and was injured whilst in the employment of Mr Osman. In re-
examination, he told the court that he was employed by Mr Osman to
load and dispatch goods. It was not a permanent position and would be
paid immediately. There was no monthly salary. He was paid according
to the trips and work undertaken on that day. If there were no trips, he
would not be paid at all. In short, he was “wa ganyu”.

14. The question is whether in these circumstances the respondent
can be said to have been an employee of the insured. Section 3 of the
Employment Act defines an employee as —

“(a) a person who offers his services under an oral or written contract
of employment, whether express or implied;

(b) any person, including a tenant share cropper, who performs work
or services for another person for remuneration or reward on such
terms and conditions that he is in relation to that person in a
position of economic dependence on, and under an obligation to
perform duties for, that person more closely resembling the
relationship of employee than that of an independent contractor;
or

(c) where appropriate, a former employee”.

15, Unfortunately, the Employment Act does not define the term
“employment”. In my view, this is a serious omission considering,
among other things, the different forms that engagement for labour and
services may take, the period of engagement, and also the common
understanding of the term in everyday usage in this jurisdiction. It would
have been better had the Legislature defined what constitutes
employment in the context of the Employment Act.

16. In the circumstances, and in my understanding, the definition of
“employee” in section 3 suggests that, for purposes of the Employment
Act, even casual workers (“a ganyu”) are employees. They are entitled
to the enjoyment of employment rights. This is regardless of how
spontaneous, temporally, brief, or instantaneous casual work can be. I
am sure that had it been the intention of the Legislature to exclude
casual workers in the definition of employees, it would have specifically



said so. Thus, I am in no doubt that, in terms of the law in our
jurisdiction, and to all intents and purposes, the respondent was an
employee of the insured.

17, And in terms of the insurance policy in force at the time of the
accident, the insured could not seek and/or obtain indemnity from the
appellant for the claims in respect of the injuries sustained by the
respondent because he was the insured’s employee and or a passenger
in the motor vehicle.

18. The question now is; does that mean that the respondent could
not proceed against the appellant on the strength of the policy of
insurance? The court below found that it does not. It held that such
exclusion of liability for death and bodily injury to passengers in the
insured’s motor vehicle is rendered null and void by section 148 (2) of
the Act.

19. Section 148 provides for the right of an injured party to claim
directly against an insurer of a motor vehicle. It states as follows: -

(1) Any person having a claim against a person insured in respect of
any liability in regard to which a policy of insurance has been issued for
the purposes of this Part shall be entitled in his own name to recover
directly from the insurer any amount, not exceeding the amount covered
by the policy, for which the person insured is liable to the person having
the claim:

Provided that—

(a) the rights of any such person claiming directly against the insurer
shall, except as provided in subsection (2), be not greater than
the rights of the person insured against such insurer;

(b) the right to recover directly from the insurer shall terminate upon
the expiration of a period of two years from the date upon which
the claimant’s cause of action against the person insured arose;
or

(c) the expiration of such period as is mentioned in paragraph (b) of
this proviso shall not affect the validity of any legal proceedings



commenced during such period for the purpose of enforcing a
right given under this section.

(d)

(2) Inrespect of the claim of any person claiming directly against the
Insurer by virtue of subsection (1), any condition in a policy
purporting to restrict the insurance of the person insured thereby
shall be of no effect:

Provided that nothing in this section shall require an insurer to pay any
sum in respect of the liability of any person otherwise than in or towards
the discharge of that liability, and any sum paid by an insurer in or
towards the discharge of any liability of any person which is covered by
the policy by virtue only of the operation of this subsection may be
recovered by the insurer from that person.”

20. I must say that I am very apprehensive with the way the courts
have interpreted this section and its predecessor, section 65A. This
section is not as averse as it has been made to appear. That is, it does
not render void all restrictions of third party insurance cover in a policy
as the Judge in the court below held and or as some dicta in the cases
which she cited and heavily relied on suggest. Cases like Chingaipe and
another (F Chingaipe Next Friend) v National Insurance Company and
another [2000-2001] MLR 94 (HC) and Mikeyasi v Ching’amba and
others Civil Cause No. 2726 of 1999 (HC) (unreported). These cases
have fed into the jurisprudence in several other cases including the
matter under appeal herein.

21, In case of Agnes Milson and another v United General Insurance
Ltd Personal Injury Case No. 122 of 2012 (unreported), a case also cited
and relied on by the Judge in the court below, Mbvundula J (as he then
was) said: -

“I must now consider whether or not the defendant, who was the insurer
of the vehicle is, in the circumstances of this case, liable in damages to
the plaintiffs. It is the submission of the defence that the plaintiffs
cannot recover from the defendant for the reason that the policy of
insurance in respect of the vehicle specifically excluded liability for
passengers and because the plaintiffs were at the time of the accident
passengers on the said vehicle. The settled position of the law on the



22.
Friend) v National Insurance Company and another [2000-2001] MLR
94 (HC) Kapanda J (as he then was) said: -

matter is that contained in the decisions of this court and the Supreme
Court of Appeal in Mzimu and others v Chenic Investments and National
Insurance Company Civil Cause No. 717 of 1999, and in Chingaipe and
another v National Insurance Company and another [2000-2001] MLR
94 (both High Court decisions) and National Insurance Company v
Mzimu and another [2002-2003] MLR 178 (Supreme Court of Appeal,
on appeal from Mzimu and others v Chenic Investments and National
Insurance Company).

The courts in these cases were concerned with interpreting the
provisions of, amongst others, section 148 of the Road Traffic Act...It
has been held, in all the three cases I have cited, that by virtue of section
148 (2) of the Road Traffic Act, once a claim has been made directly to
the insurer of a motor vehicle by virtue of sub-section (1) of that section,
any condition purporting to restrict the insurance of the person insured
thereby shall be of no effect. The provision is clear enough and it must
be given its plain and ordinary meaning. It is not ambiguous. In the
context of the present case, therefore, the condition in the policy of
insurance between the defendant and the owner of the vehicle excluding
liability for passengers is rendered null and void by the operation of
section 148 (2) of the Road Traffic Act aforesaid. The defendant is liable
in damages to the plaintiffs by virtue of the insurance...”

Again, in the case of Chingaipe and another (F Chingaipe Next

“The position at law is that if a person drives a vehicle, with the authority
or consent of the insured, the insurance is not operative or the insurance
is invalidated at the time such person is driving the vehicle without a
valid driving licence but this is only as regards the insured and not third
parties. An instructive authority on this position of the law is the case of
Pioneer General Assurance Ltd v Mukasa ALR Comm 188. In this case
of Mukasa the court was concerned with interpreting section 102 of the
Traffic Act of Uganda which provided as follows:

‘Any condition in a policy of insurance providing that no liability shall
arise under the policy ... shall, as respects such liabilities as are
required to be covered by a policy under section 99 of this Act, be of no
effect.’

10



23.

In explaining the meaning of this section 102 of the Traffic Act of
Uganda, in the case of Pioneer General Assurance Ltd v Mukasa, cited
above, Law Ag. V.P. had the following to say, at page 191, which is very
illuminating:

“The liabilities to be covered . . . are liabilities in respect of third parties.
Such a third party, in a claim against an Insurance Company, is not
affected by the conditions in the policy which may relieve the company
of liability towards the insured, but those conditions remain effective
contractually between the company and the insured . . . third parties
are enabled to recover their damages from the insurer notwithstanding
such conditions. Such conditions are not void, but in relation to third
parties the insurer cannot rely on them. He can however seek to enforce
them against the insured...”

It was the Judge’s view that the section interpreted by the
Ugandan court was similar to our section 148 of the Act. Thus, in
construing our legislation he was entitled to look at the construction of
similar provisions in foreign jurisdictions, and if the reasoning was
correct, there was no reason why he should depart from such
construction. Thus, he adopted it and proceeded to hold that: -

“Section 148 is intended to offer third party protection. The Legislature’s
intention is that third parties should be entitled to enjoy the benefit of
compulsory third party protection conferred by statute. The insurer’s
remedy is to recover from the person insured the amount paid to the
third party. I am fortified in this finding upon my reading of the proviso
to section 147(1) of the said Road Traffic Act. Thus, it is high time that
insurance companies redrafted their insurance policies so that they are
in line with this proviso instead of disclaiming liability to third parties. If
the courts were to allow the insurance companies to disclaim liability on
the premise that an insured has breached a condition of an insurance
policy then this right conferred by the Road Traffic Act, of the Laws of
Malawi, will be of little value because most of the insured do not have
the means to pay the damages. This is the mischief the Legislature
wanted to take care of. Indeed, the idea behind compulsory insurance
is that it should protect third parties in any event and the insurer can
only raise the issue of the conditions in the insurance policy against the
insured and not a third party. A further illuminating case authority on
what effect Legislation has had on a compulsory third party insurance
with regard to third parties is the case of Workmen’s Compensation

11



24.

5.

Commissioner v Norwich Union Fire Insurance Society Ltd 1953 (2) SA
546 (A) where Centlivres CJ had this to say at page 551 B-C:

“It made the insurance of motor vehicles compulsory and in order to
protect the public made the insurer directly liable in damages to a
person who was injured through negligence or other unlawful act, in
respect of a motor vehicle.”

In my view, even though the driving of a motor vehicle by a person who
has no valid driving licence or no licence at all is an unlawful act, still
the insurer would be liable to third parties notwithstanding the clause in
the insurance contract disclaiming liability. The intention of Parliament,
when it regulated that an insurance policy that purports to restrict the
policy of the insured shall have no effect, was that even in cases where
there is an unlawful act, on the part of the insured or an authorised
driver the third party should still be in a position to sue and recover
damages directly from the insurer.”

With the greatest respect, if indeed the idea behind compulsory
insurance is that it should protect third parties in any event then I do
not think that section 144 of the Act would have made insurance cover
for an insured’s employees or passengers to be optional and or
conditional. Such cover would have been compulsory. Further, I am in
serious doubts that it was the intention of the Legislature that insurance
companies should be forced to provide insurance cover even to persons
who are committing offences under the Act such as driving a motor
vehicle without a valid licence or driving under the influence of
intoxicating liquor or a drug having a narcotic effect. In my considered
view, where insurance cover is vitiated by a breach of an agreed
condition under the policy, which breach occurs before an accident
giving rise to a claim, the right to recover directly from the insurer under
section 148 (2) does not accrue to an injured third party.

A breakdown of sub-section (1) would help to fully understand its
full meaning and import and also to understand the meaning of sub-
section (2). In my view, for a person to claim and recover directly from
the insurer under sub-section (1): -

12



(i) there must be in existence a policy of insurance issued in
compliance with Part XIV (such as compulsory insurance (as
the minimum)); and

(i) the policy of insurance must cover the liability in respect of
which the claim is being made.

26. Further, it must be noted that the direct recovery from the insurer
is limited to the amount covered under the policy of insurance. In other
words, the insurer’s liability cannot exceed the limit of liability prescribed
in the policy of insurance held by the insured. Also important to note
here is that the liability in respect of which the claim is being made must
be a liability that is covered by the policy of insurance. Where the liability
is not so covered, a person cannot recover directly from the insurer.
With the greatest respect, I feel that this is the fundamental aspect of
section 148 (1) which the courts have been missing or ignoring when
interpreting the section.

27. Now section 148 (2) picks it up from there. It says that any
condition in the policy of insurance which seeks to restrict the insurance
of the person insured thereby shall be of no effect. In my view, what it
means is that once there is in place a policy of insurance covering the
liability in respect of which the claim is being made, any provision in the
policy which purports to restrict the indemnity of the insured for such
liability will be ineffective. The reverse side of it is that once it is
established that the policy of insurance does not cover the liability in
respect of which the claim is being made, the insurer cannot be sued
directly under section 148 (1) nor can he be held liable for the claim
being made. (See White v Kaondo and another [1993] 16(2) MLR 909
(HC).

28. Section 148 (2) must always be read in the context of sub-section
(1). It must never be read in isolation, which seems to be the trap that
the court below fell into. It is also the trap which the court fell into in
Agnes Milson and another v United General Insurance Ltd (supra),
Chingaipe et al v NICO,(supra) and Mikeyasi v Ching’amba and others
Civil Cause No. 2726 of 1999 (unreported) which the court below cited
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and heavily relied on in its interpretation of the section 148 and other
provisions of Part XIV of the Act.

29. I wish to comment on the Mikeyasi case further because it
involved the interpretation of clauses in a policy of insurance worded
similarly to the clauses in this appeal. The trial judge held that the
exclusion clauses did not apply vis a vis the liability of the insured. They
only applied as regards the liability in respect of the injury sustained by
an employee of the insured’s driver. This case came to this Court on
appeal where the decision of the judge was upheld. I wish to reproduce
in extensio a passage from the judgment of this Court before I can make
some observations - National Insurance Company Limited v Mikeyasi
and others [2002-2003] MLR 185 (SCA). This is what the Court said at
pages 189 - 190: -

“Learned Counsel has further argued that the learned Judge misdirected
himself in fact and in law when he held that the exclusion clause in the
document is exclusion of liability to an employee of the insured’s driver
and not an employee of the insured.

Clearly, the appellant’s contentions turn on the wording of the document
itself whose relevant parts read as follows:

‘Section II - Liability to third parties

1. Indemnity to the insured

The company will ... indemnify the insured against all sums including
claimant’s costs and expenses which the insured shall become legally
liable to pay in respect of (a) ... bodily injury to any person where such
... injury ... arises out of an accident caused by or in connection with the
Motor Vehicle ....

2. Indemnity to other persons

The Company will ... indemnify any Authorised Driver against all sums
including claimant’s costs and expenses which shall become legally liable
to pay in respect of (a) ... bodily injury to any person where such ...
injury ... arises out of an accident caused by or in connection with the
Motor Vehicle ...

Exceptions to section II

The Company shall not be liable ... (b) in respect of .... bodily injury to
any person arising out of and in the course of such person’s employment
by the person claiming to be indemnified under this section (the
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